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Name & Address of the Appellant & Respondent
M/s. Umasree Texplast Pvt.Ltd.
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Any person aggrieved by this Order~lh-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of'goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outsude« CRIACH
India of on excisable material used in the manufacture of the goods which are exported to apy—~\ \
country or territory outside India. . 7, 5V
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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¥ . The above application shall be made in duplicate in Form No. EA-8 as specified under
* Riile’9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

w@r@ﬁqﬁmzmaﬁﬁwaﬁw%maﬁm,wﬁﬁZEwﬁﬁﬁw
IeF, FER SEET Yoob T WA} fiend e (Riee) # uRkem i qifew,
sEeeTETE § all—20, g Aed TIRTCH HHTSTS, HEOl TR, SEATIEIE—380016.

To the west regional bench of Customs, Excise & Service Tax Appel'late Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filec in quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against -. -

(one which at least should be accompanied by a fee of Rs.1,000/-; Rs.5,000/- and Rs,10;000/-
where e}mount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a bré_u‘fc\h of ahy_»
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nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the. fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under -

section 35F. of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) ~ amount of erroneous Cenvat Credit taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Umasree Textplast Pvt. Ltd. ,728/1, Village: Moti Bhoyan, Kalol- Khatraj
Road, Taluka- Kalol, Dist- Gandhinagar. - (hereinafter referred to as ‘appellants’) have filed
the present appeals against the Order-in-Original number AHM-CEX-003-DC-004-2017
- dated 21.04.2017. (hereinafter referred to as ‘impugned orders’) passed by the Deputy
Commissioner, Central Excise, Kalol, Ahmedabad-I1I,2™ Floor, Janta Super Market, Opp-

Vepari Gin, Kalol. (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellant, is engaged in the manufacture
of HDPE Bags/Sacks falling under Chapter 39 of the first Schedule to the Central Excise
Tariff Act, 1985 . The appellant had filled a refund claim of Rs. 42,41,622/- on 12.08.2015.
The Deputy Comm.issioner , Central Excise, Kalol Division, Kalol had granted the refund of
Rs. 35,86,6_56/- and rejected the refund of Rs. 6,54,966/- vide OIO no.
39/CE/REF/DC/2015 dated 06.11.2015. The appellant had filed the appeal before Hon'ble
Commissioner (Appeal) on 21.12.2015 and after hearing patiently, the Commissioner
(Appeal) vide OIA no AHM-EXCUS-003-APP-151-16-17 dated 28.10.2016 remanded the

case back.

3. In light of aforesaid OIA ,-the Deputy Commissioner, Central Excise had granted the
refund claim vide OIO No.AHM-CEX-003-DC-004-2017 dated 21.04.2017 of Rs.6,54,966/-.

4, Being aggrieved with the impugned order, the appellants preferred an appeal on
30.06.2017 before the Commissioner (Appeals) wherein it is contended that the
adjudicating authority granted the refund claim without granting the interest thereon as
required under Section 11BB of Central Excise Act,1944.

5. Personal hearing in the case was granted on 07.09.2017. Shri M.H. Raval Consultant,

appeared before me and reiterated the contents of appeal.

6. I have carefully gone through the facts of the case on records, grounds of appeal in
the Appeal Memorandum and oral submissions made by the appellants at the time of

personal hearing.

7. Section 11BB. Central Excise Act, 1944 itself states that :If any duty ordered to be
refunded under sub-section (2) of section 118 to any applicant is not refunded within three
months from the date of receipt of application under sub-section (1) of that section, there
shall be paid to that applicant interest at such rate, not below five per cent
and not exceeding thirty per cent per annum as is for the time being fixed by the
Central Government, by Notification in the Official Gazette, on such duty from the date

immediately after the expiry of three months from the date of receipt of such application till

the date of refund of such duty : :

Provided that where any duty ordered to be refunded under sub-section (2) of section 11B

in respect of an application under sub-section (1) of that section made before the date on

which the Finance Bill, 1995 receives the assent of the President, is not refunded within

three months from such date, there shall be paid to the applicant interest under this section

Zrom the date immediately after three months from such date, till the date of refund of such
uty.

Explanation. - Where any order of refund is made by the Commissioner (Appeals),
Appellate Tribunal, National Tax Tribunal or any court against an order of the Assistant
Commissioner of Central Excise or Deputy Commissioner of Central Excise, under sub-
section (2) of section 11B, the order passed by the Commissioner (Appeals), Appellate
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Tribunal, National Tax Tribunal or, as the case may be, by the court shall be deemed to be
an order passed under the said sub-section (2) for the purposes of this section.

8. | find that thére is no provision in the text of the Section 11BB under which interest on delayed
refund can be denied. Hencé, | find that it is crystal clear that when refund is admissible under Section
11B(2) and not paid within 3 months from the date of receipt of refund application, interest has to be paid
at appropriate rate for the period beyond three months without fail.

9. I also find that the CBEC vide Circular No.670/61/2002-CX dated 01.10.2002 being

relavant in this case, is interalia reproduced as under:

“In this connection. Board would like to stress that the provisions of section 11BB of Central
Excise Act, 1944 are attracted automaticallyfor any refund sanctioned beyond a period of three months.
The jurisdictional Central Excise Officers are not required to wait for instructions from any superior

officers or to look for instructions in the orders of higher appellate authority for grant of interest.”

Further, | find that the.issue in question is also decided by the higher judicial forums in the case

of RANBAXY LABORATORIES LTD. Versus UNION OF INDIA 2011 ELT (3) (S.C.) wherein it is held that;

“The liability of the revenue to pay interest under Section 11BB of the Act commences from the date of
expiry of three months from the date of receipt of application for refund under Section 11B(1) of the Act and not on
the expiry of the said period from the date on which order of refund is made.”

10. In view of the facts and discussions hereinabove, I allow the appeal filed by the
appellant and set aside the impugned order.
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11. The appeals filed by the appellant stand disposed off in above terms.

ATTESTED, V/%

(R.R. PAii; L)

SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD.

To, '

M/s. Umasree Textplast Pvt. Ltd. ,728/1,

Village: Moti Bhoyan, Kalol- Khatraj Road,
Taluka- Kalol, Dist- Gandhinagar.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Ahmedabad- Gandhinagar.

3) The Asst. Commissioner, Div- K#LOL - Gandhinagar.

4) The Additional Commissioner ; 5%,{@“/ Gandhi;nagar.
" Guard File. j

8) P.A. File.
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